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§701.1 Purpose.

The Defense Production Act Amend-
ments of 1992 require the Secretary of
Commerce to promulgate regulations
for U.S. firms entering into contracts
for the sale of defense articles or de-
fense services to foreign countries or
foreign firms that are subject to offset
agreements exceeding $5,000,000 in
value to furnish information regarding
such agreements. The Secretary of
Commerce has designated the Bureau
of Industry and Security as the organi-
zation responsible for implementing
this provision. The information pro-
vided by U.S. firms will be aggregated
and used to determine the impact of
offset transactions on the defense pre-
paredness, industrial competitiveness,
employment, and trade of the United
States. Summary reports are sub-
mitted annually to Congress pursuant
to Section 309 of the Defense Produc-
tion Act of 1950, as amended.

[69 FR 61796, Dec. 2, 1994, as amended at 74
FR 68140, Dec. 23, 2009]

§701.2 Definitions.

(a) Offsets—Compensation practices
required as a condition of purchase in
either government-to-government or
commercial sales of defense articles
and/or defense services as defined by
the Arms Export Control Act and the
International Traffic in Arms Regula-
tions.

(b) Military Export Sales—Exports
that are either Foreign Military Sales
(FMS) or commercial (direct) sales of
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defense articles and/or defense services
as defined by the Arms Export Control
Act and International Traffic in Arms
Regulations.

(¢) Prime Contractor—A firm that has
a sales contract with a foreign entity
or with the U.S. Government for mili-
tary export sales.

(d) United States—Includes the 50
states, the District of Columbia, Puer-
to Rico, and U.S. territories.

(e) Offset Agreement—Any offset as de-
fined above that the U.S. firm agrees to
in order to conclude a military export
sales contract. This includes all offsets,
whether they are ‘‘best effort’ agree-
ments or are subject to penalty
clauses.

(f) Offset Transaction—Any activity
for which the U.S. firm claims credit
for full or partial fulfillment of the off-
set agreement. Activities to implement
offset agreements are categorized as
co-production, technology transfer,
subcontracting, credit assistance,
training, licensed production, invest-
ment, purchases and other. Paragraphs
(f)(1) through (f)(8) of this section pro-
vide examples of the categories of off-
set transactions.

(1) Example 1. Company A, a U.S.
firm, contracts for Company B, a for-
eign firm located in country C, to
produce a component of a U.S.-origin
defense article subject to an offset
agreement between Company A and
country C. The defense article will be
sold to country C pursuant to a For-
eign Military Sale and the production
role of Company B is described in the
Letter of Offer and Acceptance associ-
ated with that sale and a government-
to-government co-production memo-
randum of understanding. This trans-
action would be categorized as co-pro-
duction and would, like all co-produc-
tion transactions, be direct.

(2) Example 2. Company A, a U.S.
firm, transfers technology to Company
B, a foreign firm located in country C,
which allows Company B to conduct re-
search and development directly re-
lated to a defense article that is sub-
ject to an offset agreement between
Company A and country C. This trans-
action would be categorized as tech-
nology transfer and would be direct be-
cause the research and development is
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directly related to an item subject to
the offset agreement.

(3) Example 3. Company A, a U.S.
firm, contracts for Company B, a for-
eign firm located in country C, to
produce a component of a U.S.-origin
defense article subject to an offset
agreement between Company A and
country C. The contract with Company
B is for a direct commercial sale and
Company A does not license Company
B to use any technology. The trans-
action would be categorized as subcon-
tracting and would, like all subcon-
tracting transactions, be direct.

(4) Example 4. Company A, a U.S.
firm, makes arrangements for a line of
credit at a financial institution for
Company B, a foreign firm located in
country C, so that Company B can
produce an item that is not subject to
the offset agreement between Company
A and country C. The transaction
would be categorized as credit assist-
ance and would be indirect because the
credit assistance is unrelated to an
item covered by the offset agreement.

(6) Example 5. Company A, a U.S.
firm, arranges for training of personnel
from Company B, a foreign firm lo-
cated in country C. The training is re-
lated to the production and mainte-
nance of a U.S.-origin defense article
that is subject to an offset agreement
between Company A and country C.
The transaction would be categorized
as training and would be direct because
the training is directly related to the
production and maintenance of an item
covered by the offset agreement.

(6) Example 6. Company A, a U.S.
firm, contracts for Company B, a for-
eign firm located in country C, to
produce a component of a U.S.-origin
defense article that is subject to an off-
set agreement between Company A and
country C. The contract with Company
B is a Foreign Military Sale and Com-
pany A licenses Company B to use
Company A’s production technology to
produce the component. There is no co-
production agreement between the
United States and country C. The
transaction would be categorized as li-
censed production and would be direct
because it involves the item covered by
the offset agreement.

(7) Example 7. Company A, a U.S.
firm, makes an investment in Company
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B, a foreign firm located in country C,
so that Company B can create a new
production line to produce a compo-
nent of a defense article that is subject
to an offset agreement between Com-
pany A and country C. The transaction
would be categorized as investment and
would be direct because the investment
involves an item covered by the offset
agreement.

(8) Erxample 8. Company A, a U.S.
firm, purchases various off-the-shelf
items from Company B, a foreign firm
located in country C, but none of these
items will be used by Company A to
produce the defense article subject to
the offset agreement between Company
A and country C. The transaction
would be categorized as purchases and
would, like all purchase transactions,
be indirect.

(g) Direct Offset—an offset trans-
action directly related to the article(s)
or service(s) exported or to be exported
pursuant to the military export sales
agreement. See the examples illus-
trating offset transactions of this type
in §§701.2(f)(1), 7T701.2(f)(2), 701.2(f)(3),
701.2(f)(5), 701.2(f)(6) and 701.2(f)(7) of
this part.

(h) Indirect Offset—an offset trans-
action unrelated to the article(s) or
service(s) exported or to be exported
pursuant to the military export sales
agreement. See the examples illus-
trating offset transactions of this type
in §§701.2(f)(4) and 701.2(f)(8) of this
part.

[69 FR 61796, Dec. 2, 1994, as amended at 74
FR 68140, Dec. 23, 2009]

§701.3 Applicability and scope.

(a) This rule applies to U.S. firms en-
tering contracts for the sale of defense
articles or defense services (as defined
in the Arms Export Control Act and
International Traffic in Arms Regula-
tions) to a foreign country or foreign
firm for which the contract is subject
to an offset agreement exceeding
$5,000,000 in value.

(b) This rule applies to all offset
transactions completed in performance
of existing offset commitments since
January 1, 1993 for which offset credit
of $250,000 or more has been claimed
from the foreign representative, and
new offset agreements entered into
since that time.
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